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THE NORWEGIAN CRIMINAL CASES
REVIEW COMMISSION

Annual Report 2007

The Norwegian Criminal Cases Review Commissiomigndependent body which is
responsible for deciding whether convicted persimaild have their cases retried in a
different court.

The Norwegian Criminal Cases Review Commission’s activities and
composition

The Norwegian Criminal Cases Review Commission @sablished by a revision of
Chapter 27 of the Criminal Procedure Act. The arimentegislation came into force on 1
January 2004.

The Commission consists of five permanent memhmadlfaree alternate members. The
chairperson, vice chairperson and one of the mesnbest have law degrees. The
chairperson is appointed by the King in Councildgveriod of five years while the
members are appointed by the King in Council fpeeod of three years. The
chairperson’s term of office was amended in andsted 21 December 2007, refer to page
4,

In 2007, the Commission was composed of the folhgwieople:
Chairperson: Janne Kristiansen
Vice Chairperson:  Ann-Kristin Olsen, County Governor of Vest-Agder

Members: Vidar Stensland, court of appeal judgdébgaland Court of
Appeal
Svein Magnussen, professor of psychology at theedudsity of Oslo

Anne Kathrine Slungéard, marketing director of Erfiiendom
Alternate members:  Helen Seeter, district courgjgudt Fredrikstad District Court

Erling O. Lyngtveit, lawyer

Inger Thoen Nordhus, psychiatrist

@ystein Maeland, divisional director of Ulleval Ueigity Hospital, is on a leave of absence
from his post as alternate member as from 1 JarR@0Y to 1 July 2008. Inger Thoen
Nordhus has been appointed in his absence.



The Norwegian Criminal Cases Review Commission’s secretariat

The Norwegian Criminal Cases Review Commissionangierson is employed full-
time as the head of the secretariat. The secretdhiarwise employs eight permanent
employees. In 2007, these were four legal investigafficers, two police
investigating officers, one office manager and seeretary. In addition, one legal
investigating officer was hired in 2007 and a pwlievestigating officer was hired until
1 December 2007. An additional legal investigatfficer has been hired in a
temporary position since September 2007.

The investigating officers have worked for the Na#l Criminal Investigation Service
(Kripos), the Institute of Forensic Medicine, the AccegviBwing Committee on the
Norwegian Police Security Servicefisynsutvalgét the Parliamentary Ombudsman,
the Ministry of Justice and the Police, law firnmlahe courts.

The secretariat’'s premises are located in Teagefgat Oslo.

The Criminal Cases Review Commission’s financial resources

A draft budget of NOK 11,357,000 was proposed wpBsition to the Storting (St.prp)
no. 1 (2006-2007) for the 2007 budget year. Theg&sition states:
"As a result of the Commission still having to deéth a considerably larger number
of cases than that presumed in Proposition to thelsfing no. 70 (2000-2001), it is
proposed to increase the grant to this item by NCGKmillion to pay for two
temporary positions in the Commission so thatiitlsacome up-to-date and as
efficient as possible.”

The Commission has been granted funds in accordaiticehe draft budget.

The Commission introduced a new electronic proogssystem (GJ case) in 2007, and
this will improve and make more efficient the regiog and processing of cases,
preparation of statistics and achievement of amwee of the backlog of cases. In
2007, the Commission also acquired technical eqeiyirim its premises so it can
record interviews with people in sound and pictures

In general about the Criminal Cases Review Commission

The Commission is an independent body which isaesiple for deciding whether
convicted persons who petition for a review ofreafiand enforceable conviction or
sentence should have their cases retried in dbtine Commission decides that there
should be a review, the case will be referred ébrial before a court other than that
which imposed the conviction/sentence.

The Criminal Cases Review Commission determinesats working procedures and
cannot be instructed as to how to apply its autjxddembers of the Commission may
not consider cases for which they are disqualifigdeason of prejudice according to the
provisions of the Courts of Justice Act. If a getitto review a conviction/sentence in a
criminal case has been received, the Commissioh ahjesctively assess whether the
conditions for reopening the case are present.

A convicted person may petition for a review ofraf and enforceable
conviction/sentence in a criminal case if:

. There is new evidence or new circumstances tlagtlead to an acquittal, the
application of a milder penal provision or a coesably milder sanction.
. In a case against Norway, an international couthe UN Commission on

Human Rights has concluded that the decision drearing of the convicted
person’s case conflicts with a rule of internatidaav, so that there are
grounds for assuming that a retrial of the crimicese will lead to a different
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result.

. Someone who has had crucial dealings with the bas committed a criminal
offence that may have affected the conviction/sergdo the detriment of the
convicted person.

. A judge or jury member who dealt with the case diagualified by reason of
prejudice and there are reasons to assume thah#yidave affected the
conviction/sentence.

. The Supreme Court has departed from a legalgretation that it has
previously adopted and on which the conviction/sece is based.

. There are special circumstances that cast doutiteocorrectness of the

conviction/sentence and weighty considerationscatgi that the question of
the convicted person’s guilt should be re-examined.

A petition for a case to be reopened must be stbahih writing. There is no time limit
for such a petition. The Commission has a dutyrtwide guidance to anyone asking to
have his/her case reviewed. The Commission is resiple for ensuring that all

relevant information on the case is produced. Istroases, direct contact and dialogue
will be established with the individual concerné¢hen there are special grounds for
this, the party petitioning for a case to be re@gemay have a legal representative
appointed at public expense. The Commission mayagpoint a counsel for the victim
in accordance with the Criminal Procedure Act’'segahrules in so far as these apply.

The Commission ensures that a thorough revieweofabal and factual aspects of the
case is carried out and may gather informatiominway it sees fit.

The Commission may summon the defendant and wigsdes talks or formal
questioning. It may hold oral hearings and petifmevidence to be recorded to be
given in court. Moreover, it can petition the coiarta personal background report, for a
person to be subject to mental observation anddercive measures to be applied. The
Commission may make orders for compulsory disclsappoint expert withesses and
carry out investigations. Cases are investigatetthégecretariat’'s own investigating
officers but, in special circumstances, the Comimismay request the prosecuting
authorities to take specific investigatory steps.

Petitions are decided on by the entire Commis$iahthe Commission’s
Chairperson/Vice Chairperson may reject petitiohichy, due to their nature, cannot
lead to a case being reopened, which do not stgalay grounds for reopening a case
according to the law or which clearly cannot sudcee

Should the Commission decide that a convictionfsest is to be reviewed, the case is
to be referred for retrial to a court of equal sfiag to that which imposed the
conviction/sentence. This means:

. If the conviction/sentence was imposed by a Ris€ourt (formerly a county
or city court), the Commission sends the caseadCtburt of Appeal, which
nominates a District Court for a new hearing.

. If the conviction/sentence was imposed by a CouAppeal, the case is sent
to the Supreme Court’s Interlocutory Appeals Corteritwhich nominates a
Court of Appeal for a new hearing.

. If the Supreme Court passed the sentence, thee@epCourt is to retry the
case.

Amending legislation in 2007

When the Commission was established in 2004, @gpbrson was appointed for a
period of five years without the possibility of hgireappointed, in accordance with
section 395, second subsection, first item of thenibal Procedure Act. In order to
maintain continuity and expertise within the Consios, the Norwegian government
proposed extending the term of office to sevensjedrProposition to the Odelsting no.
6 (2007-2008). In amendment no. 127 of 21 Decerdb@r, this provision was
amended so that the Commission chairperson’s téwffioe is seven years without the
possibility of being reappointed. The statutoryyismn states that this amendment also
applies to the person who is the Commission’s pleagon when the Act comes into
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force on 1 January 2008.



Cases and procedures

During the year, the Commission held nine meetiaging for a total of 17 days. The
Commission received 150 petitions for a review@2, compared to 173 in 2006, 140
in 2005 and 232 in 2004. A total of 234 cases wereluded in 2007, of which 196

were heard on their merits. Of the 196 petitiorarti@n their merits, 27 were referred to
a court for a retrial, while 66 were disallowed eTiemaining 103 cases were rejected by
the Commission or its chairperson/vice chairpe®it was clear that they could not
succeed. Of the 27 cases referred to a courtritrial, the Commission’s members
disagreed on four, and of the 66 cases that weedlalived, the Commission’s members
also disagreed on four. The Commission’s decisiomsject petitions were unanimous.

The other 38 cases that were concluded were disth@s formal grounds because they
did not fall within the Commission’s mandate. Thesguded petitions to review civil
judgements, foreign judgments, penalties that I agreed to, administrative
decisions or petitions to reopen the investigainio cases that have been dropped, for
example. Some of the petitions were also withdréwivarious reasons. A complete
overview of the number of petitions received ansesaconcluded in 2007 is provided
in the table below:
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General 1 1 1
General 2 4 1 3
Sexual offences 24 42 4 15 2 19 2
Violence, threats 44 59 5 23 6 23 2
Drugs 20 25 3 8 3 11
Property crimes 24 38 8 9 1 14 6
Miscellaneous crimes 9 17 4 5 1 7
Misc. misdemeanours 8 25 3 6 1 13 2
Temporary rulings 0
Discontinued prosecutions 0
Seizure or extinguishment 0
Inquiries 10 7 7
Fines 0
Civil actions 9 14 1 13
Other, regarding professional 2 2 2
cases
Total 150 [234 |27 66 14 89 38




The figure below shows the outcome of the casesilmatheir merits in 2007:

Reopened 14%

Disallowed
34%

Rejected by the
chairperson/ vice
chairperson 45%

Rejected by the
Commission 7%

Since its formation on 1 January 2004, the Commiiskas received a total of 695
petitions and has concluded 568 cases. A totaBafases have been referred to the
courts and 112 have been disallowed. 283 of thesdaave been rejected by the
Commission or chairperson/vice chairperson becthesecould obviously not
succeed, while the rest - 120 cases — have bemrisgdisd on formal grounds.

The table showing the total figures for the Comiois's first four years of operation is
thus as follows:

Wording [e]
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General 4 4 4
General 6 6 1 5
Sexual offences 125 106 12 30 10 49 5
Violence, threats 183 135 11 35 15 62 12
Drugs 83 60 7 11 6 32 4
Property crimes 100 77 12 21 7 28 9
Miscellaneous crimes 44 35 5 5 6 16 3
Misc misdemeanours 78 73 6 10 7 41 9
Temporary rulings 1 1 1
Discontinued 10 10 10
prosecutions
Seizure or 1 1 1
extinguishment
Inquiries 23 23 1 22
Fines 4 4 4
Civil actions 30 30 1 29
Other, regarding 3 3 3
professional cases
Total 695 568 53 112 52 231 120




The figure below shows the outcome of the casesllwratheir merits in the period from
2004-2007:

Reopened 12%

Disallowed
25%

—

Rejected by the
chairperson/ivice
chairperson 51%

Rejected by the
Commission 12%

The Commission can reject any petitions that caeartt not succeed. This decision may
also be reached by the Commission’s chairperseiterchairperson, and a large
number of petitions were once more rejected bychiarperson or vice chairperson in
2007. This is primarily linked to the fact that thecretariat receives quite a lot of
petitions for a review that are in reality appehisorder to utilise the Commission’s

total resources in the best possible way to ddal egses that require more detailed
investigation, the chairperson and vice chairperaast exercise their authority to reject
petitions that can obviously not succeed.

The number of new cases during the first four ybeassbeen much greater than was
expected when the Commission was established hanmaumber of petitions for a
review is still much higher than that assumed leyl#gislature but seems to have
stabilised. Getting rid of the backlog of casestiifone of the Commission’s main
goals. The Commission has an independent dutyasiigate, which sometimes
requires a lot of work to be carried out in exteasiases. This work utilises a lot of
resources but is also a key part of the secréttésks and was an important reason for
the creation of the Commission. Several of theshsing dealt with by the

Commission must be expected to still require afahvestigatory work.

In order to reduce the backlog of cases and toptdribute to the efficient conclusion
of cases, the Commission has set tentative deadiimesach part of its procedural
work. However, major cases will require more tithart that allowed by these
deadlines, and the deadlines must under no cireummoss have a negative effect on the
quality of the Commission’s work.
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Defence counsels/ lawyers for the victim
The appointment of a defence counsel for a condiprson can to a certain extent save
the secretariat some work relating to guidanceiawvelistigation. The Act allows the
Commission to appoint a defence counsel for a abadiperson when there are special
grounds for doing so. It must therefore be spealiffjcevaluated in each case whether or
not a defence counsel is to be appointed. In mectihe Commission has appointed a
defence counsel when there is reason to assumghthabnvicted person may be unfit to
plead, in that he will then be entitled to a deéenounsel at each stage of the case.
Otherwise, a defence counsel has been appoin&spircially comprehensive or
complicated cases, or if the convicted person limesremote location, so that providing
satisfactory guidance to the convicted person watiltse a lot of the secretariat’s
resources. The appointment of a defence counseimsych cases also make it easier to
properly investigate the case. The appointmemt imdst cases limited to a specific
number of hours, for example to provide a moreitbetaxplanation of the petition’s
legal and factual basis. Such a ceiling has alsn kset for large or complicated cases, but
this can be reassessed as required. In 2007, timen&sion appointed a defence counsel
in 51 cases. A significant number of these casasaro petitions where doubt has been
raised as to whether the convicted person was ataile for his actions when the matter
that has been adjudicated on took place and whdedeace counsel is to be appointed
pursuant to section 397, second subsection of timeil@l Procedure Act, cf section 96,
last subsection.

As from 1 July 2006, the Commission has been aigddto appoint a lawyer for a
victim pursuant to the rules stated in section Hdaeq, of the Criminal Procedure Act.
This has been particularly relevant in connectidtin imterviewing victims in sexual
offences cases. In 2007, the Commission appointagyer for the victim in nine cases.
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The Commission’s other activities

The collaboration with the commissions in England &cotland continued in 2007.
The Commission and its secretariat attended a camde in Birmingham on 10 May
2007 to mark the 10th anniversary of the Englisimiral Cases Review Commission.
(CCRC). The chairperson of the Norwegian commisgiave a talk on the regulations
governing the review of criminal cases in Norwaithva particular focus on the main
differences between the Norwegian and English egguls. The Commission’s
members held a tripartite seminar the next daygaleith representatives of the English
and Scottish commissions. The secretariat had éimgesith representatives of the
English secretariat at which it provided information its work and ways of working.

The Commission’s chairperson has informed the Ngiare Minister of Justice
and the Police every six months about the Commissiactivities and had
additional contact with the Minister of Justice atfm Police’'s political and
administrative managements.

The Commission’s chairperson also carried out vednked at external parties in the
form of lectures and information on the Commisssoactivities. This includes talks
given at the Director General of Public Prosec#igrublic prosecutors’ meeting, at
the Regional Criminal Law Conference in Rogaland anthe Norwegian Forensic
Medicine Association’s annual meeting. In additithe chairperson held lectures and
gave talks at gatherings arranged by the Ministidustice and the Police, the Courts
Administration and Oslo District Court, as wellatsseminars arranged together with
the Justice Secretariats and Conflict ResolutioarB&ecretariat.

The Commission’s chairman also had meetings withinector General of Public
Prosecutions to discuss general issues relatitt,et@ommission and prosecuting
authority when dealing with petitions to reopemtrial cases. The chairperson also
had a meeting with the new head of the Courts Adstmation to provide information
on the Commission’s work.

A meeting was held with Professor Dao Tri Uc, whithie head of the Institute of State
and Law in Vietnam. Professor Uc was on a stugyttriNorway and had expressed a
wish to meet Norwegian public bodies, including @réminal Cases Review
Commission. This meeting was arranged by the Minist Foreign Affairs, which was
also represented at the meeting. The Commissit@sperson gave an account of the
regulations on which the reopening of criminal caseNorway is based and of the
Commission’s activities.

Other work includes the chairperson’s participabithe Minister of Justice and the
Police’s departmental head conference and statsrmértews to the Ministry of Justice
and the Police. The Commission has stated its viewamong other things, the Victims
Board’s report entitledFornaermede i straffeprosessen — nytt perspektivyeg
rettighetet (Victims in criminal proceedings — a new perspeetind new rights) (NOU
2006:10), the report entitledRett til tolk — tolking og oversettelse i norsk
straffeprosess(The right to an interpreter — interpretation arahslation in Norwegian
criminal proceedings) and oR&pport om regjeringens innbyggerkonferanse 2007
(Report on the government’s population conferer@f@r.

The Commission’s websiteww.gjenopptakelse.nis continuously updated with
information on the Commission and its work. A sumyri the cases that are assumed to
be of particular interest is published there, idilg cases that are referred for a retrial by a
new court.
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Referred cases

In its annual reports for 2004 and 2005, the Corsimisincluded brief versions of all
the cases that it had referred for a retrial. I6&@he Commission decided not to report
on decisions that had been referred solely bedheseonvicted person later proved to
have been unaccountable for his actions when thigenar which he was convicted
took place. The reason for this is that these cdsemt raise issues of a legal or
fundamental nature and are therefore of littleregeto the general public.

1. (200500011)

A Somali man was — together with another persoanteniced in 2004 to 7 months
imprisonment for contravening section 47, fourthsction, cf fifth subsection, of the
Immigration Act by having carried out organisedties, for the purposes of gain,
aimed at helping foreigners to illegally enter Naywthuman trafficking). In its
decision, the majority of the Commission came tiferent decision than the minority.
The majority referred to the fact that the spedafits to which the conviction relates are
acts that do not in themselves involve crimindbility. According to section 47 of the
Immigration Act, it is only when these acts arerieak out for the purposes of gain, as
part of an organised activity and there is alsdlegal entry or departure from the
country that criminal liability arises. The requitent of the act being carried out for the
purposes of gain is to be regarded as having begif the offender is aware that he is
helping others that are carrying out activitiestfa purposes of gain.

Based on their knowledge of the importance of &lss in Somali culture, the
majority decided that the convicted person’s helfhe parties to enter the country
seemed to be within the framework of what the tilmngeparty could expect of
assistance. The question was thus whether theaedvperson knew that two of the
women were travelling as part of organised humalffitking operations, cf section 47
of the Immigration Act. According to his own testiny, he did not know that the
women were not travelling with valid passports luatier he had taken them to the
airport. He did not know of the women'’s arrival ibafter they had arrived, and no fee
had been agreed on. The majority found it diffitalsee what circumstances the
District Court had based its conviction on, in ttia$ conviction only related to the
convicted person to a very slight extent. The Cea#ms to have placed emphasis on
the convicted person’s contact with his co-accuséamer spouse. The Commission’s
investigations have shown that clan links are gomianportance in Somali culture,
and that the contact between the convicted penmsdrta-accused’s former spouse
seems to be unremarkable. There does not appkavéobeen any evidence given by
experts regarding the importance of clan linksmyithe main hearing, and the majority
also found that there were grounds to question ket if the convicted person knew
that the women did not have valid passports — illd/bave been natural to state a
name and telephone number when contacting thegpdiiee convicted person had a
new partner now, and it could be asked whethea# matural for him to stay with the
former spouse (who was not accused in this cade) najority found that there were
such special circumstances that it was doubtfultidrethe District Court’s conviction
was correct. The Commission referred to the feat tie convicted person had been
sentenced to immediate imprisonment and that theiction had prevented him from
obtaining work. The majority thus found that weighbnsiderations indicated that the
case should be retried.

The Commission’s minority stated that this case iwasdl major respects in the same
position as when it had been tried in court and te circumstances pleaded as
grounds for a reopening of the case had been amesidy the courts. Clan links were
a factor that seemed to have been considered Wyisiréct Court. The minority could
not see that there were any special factors winidicated that the conviction was
incorrect and did not find that the conditions feopening the case were present.
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2. (200700097)

The convicted person was charged in 2002 with, gnatimer things, helping to blow up
the club premises of the Bandidos motorbike clubriammen in 1997, when one person
died. He was sentenced to imprisonment for eigats/er his conviction was appealed
against, and the convicted person was imprisonetiXgyears by the Court of Appeal in
2003. He appealed against the Court of Appeal’siction to the Supreme Court,
alleging that there had been procedural errors \lmecourt heard the case. He stated
his reasons for this allegation were that one ef@burt of Appeal judges had been
disqualified by reason of prejudice since she h&drt part in deciding his appeal against
an imprisonment order while this case was beingstigated. In its decision, the Court
of Appeal had applied section 172 of the Criminald@dure Act as grounds for
continued imprisonment. The Supreme Court dismiisedppeal. As regards the
guestion of the Court of Appeal Judge’s disquadiiien by reason of self-interest, the
Supreme Court placed crucial emphasis on the liatishe was not the presiding judge.

Following this, the convicted person brought ttasesbefore the European Court of
Human Rights in Strasbourg. In a ruling dated 3¢ 2007, this Court found that there
had been a breach of article 6, no. 1 of the HuRights Convention, which stipulates
the right to «a fair ... hearing... by an independert enpartial tribunal...». The
convicted person thereafter petitioned for his arahcase to be reopened, stating that
if the Supreme Court had found the Court of Appeddie to be disqualified by reason
of prejudice, the Court of Appeal’s conviction wdillave been overturned, irrespective
of whether or not the Court of Appeal judge herfalifthat she was not prejudiced
when hearing the convicted person’s case.

The Commission referred to section 391, no. 2 thefCriminal Procedure Act and to
the fact that, according to article 46 of the HurRaghts Convention, cf section 2 of
the Human Rights Act, countries have an obligatioaomply with the European Court
of Human Rights’ decisions. Section 391, no. 2 thefCriminal Procedure Act
stipulates that a petition to reopen a case maubmitted "when an international court
(...) has, in a case against Norway, found thaptbeedure on which the decision was
based conflicts with a rule of international lawattis binding on Norway, if there is
reason to assume that the procedural error mayihfiuenced the substance of the
decision and that a reopening of the case is negessorder to remedy the harm that
the error has caused.” Following an all-round esmsest, with particular emphasis on
the fact that this was a procedural error in thenfof disqualification by reason of self-
interest, that there was a reasonable chancehiartor might have affected the
substance of the decision and that there did reshge be any way of remedying the
harm caused other than by reopening the case.

Refer to a more detailed description of this decigin the Commission’s web site,
http://www.gjenopptakelse.no/index.php?id=84

The case was referred to the Supreme Court, whietturned the Court of Appeal’s
conviction.

3. (200700016)

A man who was convicted of contravening section, fié& subsection, second penal
alternative (rape) in 1993 petitioned for his cesbe reopened, stating that key new
circumstances in the case created doubt abouidtims credibility. He referred to the
fact that the victim was convicted of making fad&eusations about rape in England in
2005. In Norway, too, she had accused several padphpe since 1993. It had been
decided not to prosecute any of these cases. Thected person alleged that these
cases showed a pattern in the victim’s behaviouhat she wrongly lodges a formal
complaint of rape against people. The alleged ragze supposed to have taken place
in connection with the use of alcohol and sexuatact with men. In the convicted
person’s opinion, this was a course of action tes not unlike the acts leading up to
the sexual contact which had taken place betwearahd the victim in 1992.
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After investigating the case, including by examinimitnesses, the Commission found,
following an overall assessment, that the convictipEngland in the summer of 2005
and the charges that had been dropped in Norwagectsuch doubt about the victim's
credibility in connection with the conviction in @3 that the case should be retried. The
Commission referred to the fact that the victim haatle a striking number of accusations
of rape, and at least one of them had, as statdg Iher being convicted of making false
accusations. All of the other cases had been ddygpen when the offender was known.
The case was reopened pursuant to section 393 ,afdhe Criminal Procedure Act.

4. (200600184)

A taxi driver was sentenced to 30 days’ imprisoninbgrthe District Court for being

violent to a passenger. The convicted person adkdiged that he had hit the passenger,
but claimed that he acted in self-defence sincgdissenger had attacked him while the car
was moving. The District Court did not believe tlomvicted person’s explanation
regarding this. The conviction was appealed againsthe Court of Appeal refused to

hear the appeal.

The convicted person petitioned for a review ofdaise, referring, among other things,
to a number of factors which made it likely thag thctim had committed perjury in
court. Among other things, the convicted persoimda that the layout of the taxi was
such that he could not have hit the victim unlégsvictim had been leaning forward
towards him. The convicted person and his defenoesel asked the court to take a
look at the taxi during the trial, but the courfused to do so.

The Commission investigated this case. Among dthiags, the victim and other
passengers in the taxi were contacted and a cdemegeconstruction/examination of
the taxi was carried out. The investigation shoveadpng other things, that the victim
had previously been convicted of violence agairiaiadriver. The examination of the
taxi and crime scene reconstruction supported dhgicted person’s explanation of the
course of events. The taxi layout showed that thesdhad little chance of hitting the
victim unless the victim had leaned towards theeairas the driver claimed. The driver
had also been a taxi driver for more than 30 yedisout having any complaints made
against him.

Following an all-round assessment, the Commissiond that the investigation of the
case had resulted in new evidence which could lel/&o an acquittal if the evidence
had been presented to the court that had triedatbe. The case was reopened pursuant
to section 391, no. 3 of the Criminal Procedure. Act

5. (200500191)

In November 2004, a man was convicted by the Ris@ourt of dishonestly handling a
vehicle with a false registration plate. The indient also included two other persons
and all were found guilty as charged. The convigtedson was sentenced to
imprisonment for 60 days. The court based its gutin the fact that he, together with
his co-defendants, had been in possession ofenstalr with a registration plate and
chassis number from a similar car that had preWyduslonged to him. All three
appealed against the conviction, but the Courtmbetal refused to hear their appeals.

The convicted person petitioned the Commissioretpen his case in October 2005.
He based the petition on the fact that one of thdefendants that had been charged
and convicted together with him had given a neffedint statement to the police in
September 2005. In this, the co-defendant haddstagd it was he who had bought the
convicted person’s car and that the convicted pedst not know that this car was later
resold. The convicted person gave a statemenet€tmmission’s investigating officer
in June 2007 and his statement agreed with thestendant’'s new statement. The
convicted person acknowledged that he had not @usly stated the entire truth and
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said that the reason for this was that he came &®nvironment in which one does
not "inform” about other people.

A new, different statement by the convicted peraoout his own role cannot in itself
be regarded as a new circumstance or new evideatedn lead to a reopening of the
case, but new statements from a co-defendant repgndiing on the circumstances,
provide grounds for this.

The case was sent to the prosecuting authoritgfa@omments and the public
prosecutor stated in a letter to the CommissidBdaptember 2007 that the conditions for
reopening the case seemed to be present. The Csimmisund that the new statement
by the co-defendant was a new circumstance or nalerce, so that the petition for the
case to be reopened was assessed pursuant to &tiano. 3 of the Criminal
Procedure Act. The Commission decided that thisistant, viewed in connection with
the other information which was available, inclglthe convicted person’s own
statement to the Commission, made it reasonaldyylithat the convicted person would
have been acquitted if the information had beeilaea when the case was adjudicated
on.

The conditions for a reopening of the case purstmasgction 391, no. 3 of the Criminal
Procedure Act were present, and the case waseéferithe court for a retrial in
accordance with section 400 of the Criminal Procedct. The decision was
unanimous.

6. (200400195)

In 1991, a 42-year-old man was sentenced by thet@bddppeal to imprisonment for
two years and eight months for having had sexuatéourse with his daughter on
several occasions when she was between the afigs ahd nine years.

The Commission appointed new expert withesses aestigned several people, including
the victim. The expert witnesses state in theioregnat the evidence found in 1989
indicates that sexual abuse may have taken plaseeVér, there is such great uncertainty
relating to the evidence that they conclude thathidence probably cannot be interpreted
as proving that sexual abuse and sexual intercbanse=taken place. The Forensic
Medicine Commission stated in February 2006 thetiguld be assumed that the primary
examination in 1989 only found "remains of the hythand that the examination of the
girl while lying on her back does not rule out ttie examiner may have made sure that
the hymen showed extensive defects. The ForengiicMe Commission also stated that
the expert witnesses "slightly too definitely” refied the interpretation and conclusion that
the chief physician arrived at in 1989.

In this case, the Commission’s majority arrived different decision to the minority. The
entire Commission criticised the fact that an anivigith the school psychology service
had a conversation with the victim in December 1888 then took part in the out-of-court
judicial examination three days later. In the Cossiain’s view, it could not be ruled out
that the victim’s statement during the judicial mmwaation could have been affected by the
conversation with the advisor shortly before.

The majority of the Commission’s members referoetihé fact that the new expert witness
report stated that there was so much uncertailating to the chief physician’s findings in
1989 that these could not be interpreted as prakiatgsexual abuse had taken place. The
expert witnesses’ assessment of the findings todilyer confirm nor deny that sexual abuse
took place. The majority also referred to the faat the victim had stated that she had been
abused by her father and step-father. The Commissiaajority had also noted that the
victim did not provide much detailed informatiortire out-of-court judicial examination in
1989 and that she also did not seem able to pravidere detailed description of the abuse
that was supposed to have taken place when begsjaped by the Commission’s
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investigating officer. She did not provide detalishe assaults in conversations with her
general practitioner or psychiatrist either. Wheastioned by the Commission’s
investigating officer, she explained, however, i could remember the assaults but could
not talk about them.

In the majority’s view, the new expert witness mé@md the victim’s information that she
was also sexually abused by her step-father mustdaeded as new circumstances or new
evidence which could, on the whole, have led tdferdnt result if they had been available
to the court which adjudicated on the issue. lir tesessment, the majority also placed
emphasis on the fact that the circumstances sutigithe execution of the out-of-court
judicial examination were of such a nature thay fvevided grounds for questioning the
evidential value of the out-of-court judicial exanaiion.

The Commission’s minority commented that the nepeewitnesses had only
considered the written statements provided in 198@. minority also referred to the
comments by the Forensic Medicine Commission, @tialy the comment that the new
expert witnesses had slightly too definitely regecthe chief physician’s interpretation
and conclusion. In the minority’s view, the new exreport was not new evidence that
seemed likely lead to an acquittal of the convigiedson. In the minority’s view, the
victim’s statement that she had been abused bgtapffather was also not to be
regarded as new evidence that seemed likely toteead acquittal.

The Commission’s minority based its decision onf#toe that the court knew that the
school psychology advisor had had a prior conviersatith the victim and that the
advisor took part in the out-of-court judicial exaation. The court assessed the out-of-
court judicial examination’s evidential value oisthasis, among others. The judicial
examination was, together with other witness statémand an expert witness statement,
some of the total evidence considered by the jodyany weaknesses in the judicial
examination were not enough to decide that it veabtful that the conviction was
correct.

Based on the majority’s view, the case was reopentitit the conditions in section 391,
no. 3 of the Criminal Procedure Act were regardetaving been met.

The Court of Appeal thereafter acquitted the caedqerson without a main hearing.

7. (2004000107)

A man was sentenced to imprisonment for two yeadsfaur months in 1992 for
contravening sections 195, first subsection, seqamal alternative, 195, first
subsection, first penal alternative, 207, firstsadtion, first penal alternative and 209,
first sentence, by having committed indecent seaatd with his step-daughter and son,
both of whom were under 14 years of age. In ratatiohis step-daughter, he was also
convicted of sexual intercourse. The man petiticleeldave his case reopened by the
Commission, among other things by referring tofdwt that new medical knowledge
relating to the assessment of anal and genitainfysdin children would be able to show
that the children had not been subject to abuse.

The Commission investigated the case, among dtivegs by appointing new medical
expert withesses and questioning his now adultdteghter.

Following an all-round assessment of the new exgiéness report compared to the other
evidence that was available to the adjudicatingtcthe Commission found that the
evidence in the case was — due to new medical ledlgsl— significantly different to what it
was when the case was tried in 1992. At that tiheeresults of the medical examinations
were considered to provide grounds for suspedtiagthe children had been subject to
sexual abuse, and the conclusion was particulkedy o relation to the step-daughter. The
new expert witness report, however, shows thdintdangs, as these are assessed by expert
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witnesses today, do not in themselves either cardirrule out sexual abuse. The
Commission looked at how the suspicion of abuseditose and how the case developed
further. The Commission found that the former maldixaminations had been allowed to
set the terms for the out-of-court judicial exartioves, so that when the medical findings
later proved not to have the evidential value tiaak previously been assumed, the case was
put in a different light. The convicted personipstiaughter, who was questioned while the
Commission was investigating the case, could ripttoeshed further light on the case since
she did not remember anything linked to the casiéowing an all-round assessment of the
evidence, the Commission decided that there waasmnable chance that the case would
have ended in an acquittal if the new expert wimeport had been available to the court
when the case was originally adjudicated on. Thitgewas therefore allowed pursuant to
section 391, no. 3 of the Criminal Procedure Act tue case was referred to the court for a
retrial. The Commission’s decision was unanimous.

The Court of Appeal thereafter acquitted the cared@erson without a main hearing.

8. (200700074)

A man was sentenced to imprisonment for three yi@ak890 for contravening sections
195, first subsection, second penal alternativ8, fist subsection, first penal
alternative, 196, 207, first subsection, secondpalternative, 207, first subsection,
first penal alternative, and 209 by having commdiitedecent sexual acts with his two
daughters who were under 14 years of age anddpsssin who was under 16 years of
age. In relation to his older daughter, the indeserual acts were considered to
include sexual intercourse. The man petitioneddbmmission to reopen his case,
among other things with reference to the fact tieat medical knowledge regarding the
assessment of anal and genital findings in childveuald be able to show that the
children had not been subject to sexual abuse.

The Commission investigated the case further, @inlwby appointing new medical
expert withesses and questioning his now adult lotzusg,

The new expert withess report stated that the raéflidings, as these are assessed by
expert witnesses today, are in themselves notdegdaas either confirming or denying
sexual abuse. The Commission did not at first &ing grounds for allowing the petition
to reopen the case and this decision was reacttbdlissenting votes — 3-2.

The convicted person’s lawyer thereafter returetthé case and asked the
Commission to review the case again. He enclodetlea from the convicted person’s
former defence counsel which showed that the medi@minations had played a key
role in the criminal case and that the questioguitt was regarded as so clear, as a
result of the medical statements, that the casebasisally viewed as a question of
sentencing.

The Commission thereafter completely reviewed #eemnce again. One of the
Commission’s members changed his views at that fithes member had been one of
the majority that did not want to reopen the caseldst time the case was reviewed,
and by changing his mind he supported the formeprity’s conclusion, so that there
was then a majority (3-2) in favour of reopening tase.

The member who had changed his mind referred tantherity’s comments when the
case had previously been dealt with and also peovith independent reason for his
change of mind. He referred to the new expert wineport and the fact that the former
defence counsel’s letter showed that there wasmgasassume that great emphasis had
been placed on the expert withesses’ statemeritggdhie main hearing. In addition,
there were weaknesses in the out-of-court judéiamination of the two daughters and it
appeared doubtful that the court had, during thie imearing, been sufficiently aware of
the weaknesses in the out-of-court judicial exationa since the medical certificate from
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the chief physician who examined the girls had kated that sexual abuse was
"overwhelmingly probable”.

The step-son’s testimony was also assumed to bkeaned by the fact that he had been
subject to repeated questioning over a perioched.tHe had been very distressed by
the information he had been given about the sumpicf sexual abuse of his half-
sisters, and it could also not be ruled out thatdm: wanted to support the girls’
testimony.

There was no reason to believe that the testimbityeoconvicted person’s daughters
was deliberately incorrect when they were questianeeonnection with the
Commission’s review of the case, but their testiynbad to be viewed based on the
fact that their father had been convicted of sdywusing them and that this had
clearly been assumed later on.

The new expert witness statement was new evidehidhweemed likely to result in an
acquittal in relation to all three children. Thediwal certificate that was issued after the
examination of the daughters in 1989 had not akbbfse much doubt and seemed to have
contributed to setting the terms for the furtherestigation of this matter, including the
possible sexual abuse of the step-son.

Since there was now a majority in favour of reopgrthe case, the petition was allowed
pursuant to section 391, no. 3 of the Criminal Bdore Act, and the case was referred to
the court for a retrial.

9. (200700022)

A man was convicted of contravening section 3% Bubsection of the Road Traffic
Act, cf section 5, first subsection, cf second sahisn, cf 88 of the sign regulations
(speed — 111 km/h in a 60 km zone measured byeadpeed gun). He was sentenced
to community service for 36 hours and banned froivirty a motor vehicle for 14
months. He gave a full confession in court andctee was ruled on as a summary
judgment based on a plea of guilty pursuant ta@e@48 of the Criminal Procedure
Act.

The convicted person petitioned for his case toebgened and referred to the fact that,
in a later judgment relating to another driver, wies measured at the same place and
time, the District Court had found that there waslat relating to the laser
measurement which had to benefit the accused. Waseapproximately the same
percentage of error in the measurement of the ctetriperson as in the measurement
of the other person compared to the speed theyshgas believed they had been
driving at. The convicted person estimated thatdak been driving at 80-90 km/h.

The prosecuting authority submitted an expert state from the Norwegian

Metrology Service regarding another measuremesintakiring the same speed check,
obtained after the judgment regarding the otheredriAfter examining the laser
measurement, the Service had no comments to mgiediag this. The expert withess
statement was claimed to have the same effecteoadhvicted person’s case.

In the Commission’s view, the District Court’s judgnt relating to the other driver,
in which the evidence in the case was assessettatiffy, was a new circumstance in
the case against the convicted person. When coimgldevhether the new
circumstance seemed likely to lead to a considgratilder penal sanction, the
Commission was divided into a majority and a mityori

The Commission’s majority found that the new circtimmce in the case seemed likely
to lead to a considerably milder penal sanctioreyTiteferred to the fact that there was a
reasonable chance that the assessments whichheebadis for the assessment of the
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evidence in the judgment relating to the otherairiwould have been important to the
court’s assessment of the convicted person’s cistamees if these had been known to
the adjudicating court when the convicted persoaie was ruled on. They specifically
pointed to the fact that the court had found, atsurvey of the site and demonstration,
that it could not be ruled out that the measuremeslt had been affected by
circumstances at the site.

The Commission’s minority found that the doubt vihibe District Court allowed to be
crucial when setting aside the speed measureméim ijudgment relating to the other
driver seemed to me of a more theoretical natune. Norwegian Metrology Service’s
report, which was submitted after the judgment ibeeih handed down, further removed
this doubt. The District Court’s assessment oféidence in the case against the other
driver did not therefore seem likely to lead tooasiderably milder penal sanction for
the convicted person.

Based on the majority’s view, the case was reopenesliant to section 391, no. 3 of
the Criminal Procedure Act.

A new judgment was thereafter handed down. Theictew/person’s

acknowledgement that he had driven at 80 km/h@fi km zone formed the basis of the
sentencing. The court placed considerable empbadise fact that the convicted
person was not shown the results of the laser mea&unt at the site. This was a breach
of instructions which, following a specific assessity led to the measurement result
being set aside. The court referred to the fadtttieconvicted person faced an
accusation of a very serious speeding offence umvglthe risk of him being banned
from driving and that he contested the resulthefrheasurement. The rule of law and
question of confidence in laser measurements wegssed in the court’s assessment.

The sentence was a fine of NOK 4 200, or altereftimprisonment for seven days.
The offender was not banned from driving.

10. (200600141)

An 18-year-old man was sentenced by the DistrietrCa August 2004 to
imprisonment for 90 days, of which 30 days wergensged, for two cases of criminal
fraud relating to the purchase of computer equigraad of coffee machines with
accessories.

After the judgment had been handed down, it wasvehbat the convicted person had
given his brother’'s name as his own during the stigation and that the indictment had
been taken out in his brother's name. He alsodtaitebrother’s personal details during
the main hearing, and the judgment was handed @gainst his brother. The judgment
was, however, rectified pursuant to section 4hef@riminal Procedure Act.

In a letter to the Oslo Police District dated 14dber 2005, the convicted person, via
his defence counsel, asked for his case to be nedpes regards the conviction
pursuant to item | of the indictment, which coneatreriminal fraud in connection with
the purchase of the coffee machines. The lettézdstamong other things, that: "A
acknowledges that it was he that was involved éngpisode referred to in item Il of the
indictment prepared on 27 February 2004, but claimasit was his brother, B, who
was involved in the matter described in item Iref indictment. According to the
information received, B admits that this crime wasmitted by him.”

The convicted person’s petition to reopen his eese supported by the public
prosecutor in a letter to the Commission dated 2tblker 2006.

The Commission found that the brother’s statememthich he acknowledged he
was guilty of criminal fraud as regards the purehafsthe coffee machines and
their accessories had to be regarded as new e@d€his acknowledgement was
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strengthened by other information in the case.cdmalitions for reopening the case
pursuant to section 391, no. 3 of the Criminal Bdoce Act had been met and the
case was referred to the court for a new trialyamsto section 400 of the Criminal
Procedure Act. This decision was unanimous.

Following a new trial, the District Court acquittéee convicted person of the crime that
had been referred for a retrial. For the crime Haat been finally and enforceably
determined by the District Court’s judgment in Asg2004, the sentence was
imprisonment for 45 days, of which 30 were suspdnaligh a probation period of two
years.

11. (200500202)

A man was convicted by the District Court of comming section 390a, section 227,
first penal alternative, and section 228, firstsdiion of the General Civil Penal Code,
cf section 49, for making threats, troublesome cohdnd attempted common assault.
He petitioned for his case to be reopened staimpng other things, that there was a
new witness to two of the offences.

The Commission took evidence from the person comckand this supported the
convicted person'’s version of the events. The Casimin reopened the case as regards
these two factors. The Commission’s review showedl the testimony from the new
witness was new evidence in the case pursuanttimse91, no. 3 of the Criminal
Procedure Act, in that the withess had not beenvkrno the adjudicating court. This
new evidence was likely to lead to an acquittaklbasn these factors, or to a
considerably milder penal sanction.

12. (200600153)
Refer to decision 14.12.2006-Il — www.gjenopptakais
The decision in case 2006-00153 applies to persortide same case.

13. (200600073)

A man was in 2004 sentenced to imprisonment fod@@ for contravening section
228, first and second subsections, first penatratése of the General Civil Penal Code
in that he had on one occasion hit "once or sevenas the face/head of the victim so
that the victim broke bones in his face and reakae eye injury”. The charge also
included a breach of section 17 of the VagrancyiAthat he behaved as stated while
in an intoxicated condition.

The petition to reopen the case referred to thetlfet there was now information from
a new witness in the case who had seen the epésmtithat this witness’s statement
showed that the convicted person had been far proroked than the court had found
proven. The prosecuting authority, on its part, md believe there were grounds for
reopening the case.

Although there may on a general basis be groundsdimg rather sceptical about
information from witnesses who come forward lateramd provide statements
regarding factors which took place more than ora ggo, the Commission found that
the new witness’s statement regarding this casenewasevidence in the sense of the
Criminal Procedure Act.

As regards the question of whether the statemestikaly to lead to an acquittal or to
a "considerably milder penal sanction”, the Comimisgound, with regard to the
uncertainty regarding the acts leading up to theaddodily harm which the District
Court assumed, that there was a reasonable likelititat the new witness’s statement
to the Commission could lead to an acquittal wéference to section 48 of the General
Civil Penal Code or to the handing down of a "cdesably milder penal sanction” to
the convicted person with reference to sectionfi@eGeneral Civil Penal Code, cf
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section 391, no. 3 of the Criminal Procedure Ant & was therefore decided to reopen
the case.

In a retrial in the District Court in 2007, the sicted person was once more sentenced
in accordance with the indictment to a suspendeidgef imprisonment of 30 days.
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Lawsuits against the Commission, etc

The Torgersen case

In its decision dated 8 December 2006, the Comonissjected Fredrik Fasting
Torgersen'’s petition to reopen his case. Refereng®de to the discussion of this case
in the annual report for 2006. In 2007, the Cominissvorked on four cases linked to
the Torgersen case, and an account of these is belew.

The Commission appointed a defence counsel foréFeem in the autumn of 2004. The
Commission paid the defence counsel for a totébéf hours of work on the petition.
Disagreement on the fee that was payable led ttatiner suing the Norwegian state in
the autumn of 2006, claiming that his fee claim tealse accepted. The main hearing
was held in Oslo District Court on 5 March 2007eTourt found in favour of the state
and the lawyer was ordered to pay the state’s cobts judgment was appealed against
to Borgarting Court of Appeal on 31 May 2007. Tppeal is listed for hearing on 22
February 2008.

Torgersen’s defence counsel made an official coimipéaainst the Commission’s
members and investigating officer to the Direct@né€ral of Public Prosecutions on 2
January 2007 for contravening sections 120, 3251 hand 110 of the General Civil
Penal Code. The Director General of Public Prosecsitdecided that the matter was to
be investigated by the Norwegian Bureau for theestigation of Police Affairs, in that
a formal complaint had also been lodged againsesemtatives of the prosecuting
authority. The Bureau investigated the matter asaddtd on 11 June 2007 that the
charges were to be dropped because "no criminahof is regarded as having been
proven”. The defence counsel appealed againstiiusion to the Director General of
Public Prosecutions. Referring to the fact thataheas a "lengthy friendship” between
the Director General of Public Prosecutions, Busgid, the chief public prosecutor,
Qvigstad, he claimed that the Director Generaludflie Prosecutions was disqualified
by reason of prejudice and demanded that an atteerairector General of Public
Prosecutions be appointed to decide on the appealided the Director General of
Public Prosecutions overturned the decision nprésecute, the lawyer accepted that
there was no need to appoint an alternative Dirggtmeral. The Director General of
Public Prosecutions did not agree that he was dlgma by reason of prejudice
according to section 60 of the Criminal Proceduct, And this question was submitted
to the Ministry of Justice and the Police pursuargection 61, first subsection i.f. of
the Criminal Procedure Act. The Ministry decided2August 2007 that the Director
General was not disqualified by reason of prejudice could therefore decide on the
appeal. Following this, the Director General dedida 15 October 2007 that the appeal
by the lawyer was not to be allowed, and statad, that: "The complaint and appeal
seem primarily to contain arguments against the @ssion’s decision regarding the
petition to reopen the case, and appears to b#auk @n this, put forward by someone
who disagrees with the conclusion.”

After the Commission had reached its decision erpitition to reopen the case,
Torgersen, via his associate and defence coung®hited a claim to have access to
the minutes and sound recording of a meeting teCommission had had with a
representative of the Forensic Medicine Commisgidhe autumn of 2004. He also
submitted a claim to have access to that whichalleged to be the Commission’s
minutes, which showed which Commission membersattahded the various
Commission meetings at which the Torgersen casébead discussed. The
Commission rejected this claim on grounds of pplecand referred to the fact that the
minutes were internal minutes of meetings whichGbenmission was entitled to
exempt from access pursuant to section 398, fauttisection i.f. of the Criminal
Procedure Act. An appeal against the Commissidatision was then submitted to the
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Ministry of Justice and the Police and the Ombudsrithis appeal was rejected.
Torgersen’s associate put forward a new claim éoeas to the Commission, which
upheld its former decision. A letter dated 22 Seqliter 2007 gave notice that legal
proceedings would be brought against the Commis3ibe defence counsel submitted
a petition to Oslo District Court on 23 October 2@laiming that Torgersen was
entitled to have access to the documents stateceaBbthe same time, it was claimed
that the lawyer was to be appointed as the defemgesel in this case. The
Commission stated its views on the petition on D¥é&mber and 5 December 2007. As
at 31 December 2007, this petition is still waittogoe heard by the District Court.

In a letter dated 17 July 2007, Torgersen once suneitted a petition to have his case
reopened. He also claimed that the petition wae tdealt with by new members,
appointed by the King (a replacement Commissiona. letter of the same date, the lawyer
asked to be appointed as Torgersen’s defence doArndaim for a replacement
Commission to be appointed was also submittedetdinistry of Justice and the Palice.
The Commission reached a decision in this cas€ddctober 2007 and concluded that the
Commission itself was authorised to determine thestion of its legal competence and
that it was not disqualified by reason of prejudioen dealing with Torgersen’s new
petition for a reopening of the case. This decisian appealed against to the Ministry of
Justice and the Police, which found that it didhte the authority to deal with the appeal.
The Commission’s decision is published in its efyion the Commission’s website. On 4
December 2007, Torgersen issued a claim again§dhemission in Oslo District Court.

He claimed that all the present members and ateemambers of the Commission were
disqualified by reason of prejudice from hearing pletition for a reopening of the case,
and that he is entitled to appoint a defence cdufset 31 December 2007, this case is
waiting to be heard by Oslo District Court.

Other lawsuits

In October 2006, legal proceedings were broughinagthe Commission by a
convicted person whose petition to reopen his bagebeen rejected. The claimant
claimed that the Commission had based its deciiotihe wrong facts. The convicted
person did not attend the main hearing and theifti€€ourt found that the conditions
for handing down a judgment in default had been me¥lay 2007, the court handed
down a judgment in favour of the Commission andraad the Commission costs.

In February 2007, private legal proceedings weoaifpnt against the Commission by a
convicted person whose petition to reopen his hagebeen rejected. The convicted
person alleged that the Commission had made grds§ynatory allegations about him
and that the criminal case had to be reopenedadagtocedural error when the
judgment was handed down. The District Court hardt®en a ruling in March 2007
stating that the case was to be dismissed sincgethaline for bringing legal
proceedings had not been met.

In February 2007, legal proceedings were brougainsgthe Commission in a case in
which a convicted person whose petition to reopschse had been rejected alleged
that the Commission had to be found to have beesstyr negligent in its work and that
the Commission was to pay him compensation. Th&iBti€ourt found it was unclear
what the convicted person was basing his legalgadings on. The court could not see
that the conditions for bringing a private prosemupursuant to section 402, no. 3 of
the Criminal Procedure Act were present and, ifddge was meant to be a private
claim for damages, the court found that there weagemeral basis for indemnity. The
District Court handed down a ruling in April 200fating that the case was to be
dismissed.
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